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ACT No. IV OF 1889 .. 

PAssED :tw THE GovERNOR GENERAL oF lNnu TN CouNCIL.-

(Received the assent qf the Governor General on the 1st March, 
1889.) 

An Act to amend the Law relating to Fraud­
ulent Marks on Merchandise. 

WHEREAS it is expedient to amend the law relat,.. 
ing to fraudulent marks on merchandise; It is 

hereby e11acted as follows :-
1. (1) This Act may be called the Indian Mer- Title, exteot 

chandise Marks Act 1889. andcom-
' - -~~ 

(2) It extends to the whole of British India; and, 
. subject to the provision of the last section of this 
Act, 

( 3) It shall come into force on the first day of 
April, 1889. 

2. In this Act, unless there is something repug- Definitions. 

nant in the subject or context,-
(1) "trade mark" has the meaning assigned to 

that expression in section 478 of the Indian 
Penal Code. as amended by this Act : 

(2) "trade description'' means any description, 
statement or other indication, direct or 
indirect,-

( a) as to the number, quantity, measure, 
gauge or weight of any goods, or 

(b) as to the place or country in which, or 
. the time at which, any goods were 
made or produced, or 

(c) as to the mode of manufacturing or 
producing any goods, or 

(d) as 
c z 
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(Amendment of the Indian Penal Oode.-Section 3.) 

(d) as to the material of which any goods 
are composed, or 

(e) as to any goods being the subject of 
an existing patent, . privilege or 
copyright; 

and the use of any numeral, word or mark 
whi'ch according to the custom of the trade 
is commonly taken to be an indication of 
any of the above matters shall be deemed 
to b~ a trade description within the· mean-
ing of this Act : · 

(3) " false· trade description " means a trade de~ 
.scription which is untrue in. a material re­
spect as regards the goods to whi.ch it is 
applied, and includes every alteration of ~ 
trade description, whether by way of addi· 
tioi'l, effacement or otherwise, where that 
alteration makes the description untrue in 
a material respect, and the fact that a trade 
description· is a trade ·mark or part of a 
trade mark l;l1lall not prevent such trade 

• description being a false trade description 
within the meaning of this Act.: 

· (4) "goods'' means anything which is the subject 
of trade or manufacture : and 

(5) "name" includes any abbreviation of a name . 

. Amendment qf the Indian Penal Oode. 

\ 

•• > 

' 

\ .. 

. ·Y 
\ 

Substitution 
of new sec­
tions for 
~ections 478 
to 4~9 of the 
Indian Penal 
Code. 

. 3. For that ~art of Chapter XVIII of the Indian .. ~ 
Penal Code wh1ch relates to Trade and Property XLVof1800\ 
Marks, the following shall be substituted, namely:_; \ 

" Of Trade, Prope1·ty and Othe1· Marks. 

'l'rade mark. " 478. A mark used for denoting that goods are 
. the manufacture or merchandise of a particular per­

son is called a trade mark; and for the purposes of 
·this. Code the expression ' trade mark ' ipcludes any 
trade mark which is regis~ered in the register of trade 

marks 

.) 
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I, 
(.dmeizdment oftke Iridian Penal Code.-· Section 3.) 

·( marks kept under the Patents, Designs and Trade 
A6 &. 47 V' et., .Nf arks Act, 1883, and any trade mark which, either 
•J. 

67 · with or without registration, is protected by law in 
any British possession or foreign State to which the 
provisions of the one hundred and third section of the 
Patents, Designs and Trade Marks Act, 1883, are; 
under Order in Council, for the time being applicable; 

"479. A mark used for denoting that moveable Property 
property belongs to a particular person is called· a mark. 

property mark. . .. 

"480. Whoever marks any goods or any case, Using a false 
package or other receptacle containing goods, or uses trade mark. 

any case, package or other receptacle with any mark 
thereon, in a manner reasonably calculated to cause it 
to be believed that the goods so marked, or any goods 
contained in any such receptacle so marked, are the 
manufacture or merchandise of a person whose manu-
fac~ure or merchandise they are not, is said to use a 
false trade mark. · · 

. "481. "Whoever marks any moveable p1·operty or Using a false 
goods or any case, package or other receptacle con- pro~krty 
taining moveable property or goods, or uses any case, mal · 

package or other receptacle having any mark thereon, 
in a manner reasonably calculated to cause it to be 
believed that the property or goods so marked, or any 
property or goods contained in any such receptacle so 
marked, belong to a person to whom they do not 
belong, is said to use a false property mark. 

"482. Whoever uses any fa1se trade mark or any 
false property mark shall, unless he proves that he 
acted without intent to defraud, be punished with im­
prisonment of either description for a term whi0l1 
rriay extend to one year, or with fine, or with both. 

Punishment 
Jor using a 
false trade 
mark or pro­
perty mark. 

'' 4,.83. ViThoever counterfeit-s any trade mark or ~ountel'f(;it· 
k d b tl l 11 l tncr. a trado property mar use y. any o 1er person. s 111 )e m:.'rk 01• 

punished with imprisonment of either descri~tion for property 

a term which may extend to two years or With fine mark use. d by 
, ' ' another. 

or ;'jnth both. 
"484. 'Whoever 



Counterfeit­
ing l\ mark 
used by a 
public ser· 
va.nt. 

Making or' 
possession of 
any instru- . 
ment for 
coti nterfeit· 
ing a trade 
markor pro· 
perty mark. 
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(Amendment of the Indian Penttl Oode.-Seotim~ B.) 

" 484. Whoever counterfeits any property mark 
used by a public servant, or any. mark used by a 
public servant to denote that any property has been 
manufactured by a particular person or at a particu­
lar time or place 9r that the property is_of a parti-
cular quality or has passed through a particular office 
or that it is entitled to any exemption, or uses as genu­
ine any such mark knowing the same to be counter· 
feit, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be liable to fine. 

"485. ·Whoever makes or has in his possession any 
die, plate or other instrumenb for the purpose of 
counterfeiting a t.rade mark or property mark, or has 
in his possession a trade mark or property mark for 
the purpose of denoting that any goods are the manu. 
facture or merchandise of a person whose manufac· 
ture or merchandise they are not, or that they belong 
to a person to whom they do not belong, shall be 
punished with imprisonment of eit.her description for 
a term which may extend to three years, or with 
fine, or with both, · 

Selling goods "486. Whoever sells, or exposes or has in possession 
marked with for sale or any purpose of trade or manufacture, any. 
a counter· 
feit tra'de -goods or things with a counterfeit _trade mark or pro-
roaJ"k or pro- pe1·ty mark affixed to or impressed upon the same or 
perty mark. to or upon any case, package or other receptacle in 

which such goods are contained, shall, unless he 
pJ,·oves-· 

"(a) that, having taken all reasonable precautions 
against committing an offence against this 
section, he had at the time of the commission 
of the alleged offence no reason to suspect 
the genuineness of the mark, and 

"(b) that, on demand made by or on behalf of the 
prosecutor, he gave all the information in 
his power with respect to the persons from 
whom he obtained such goods or things, or 

" (c) that otherwise he had acted innocently, c. 

be 
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(Trade Deseription&.-Section 4.) 

be punished with imprisonment of either description 
for a .term which may extend to one year, or with 
fine, or with both. · 
. H 487. Whoever makes any false mark upon any Making a 

case, package or other receptacle containing goods, in :~~~ ~!;k 
a manner reasonably calculated to cause any public recep~~Ia 
servant or any other person to believe that such recep- ~~~~a;mng · 
tacle contains goods which it does not contain or that · 
it does uot contain goods which it does contain or 
that the goods contained in such receptacle are of a 
nature or quality different from the real nature or 
quality thereof shall, unless he proves that he acted 
without intent to defraud, be punished with imprison­
ment of either description for a term which may 
extend to three years, or with :finel or with both. 

" 488. vYhoever makes use of any such false mark PunishniHmt 
• . h'b' ·d b h 1 f . . . . for makmg :m any manner pro 1 tte y t c ast oregomg sectiOn use of any 

shall, unless he proves that he acted without intent to suevalse 
defraud, be punished as if he had committed an mar • 

offence against that section. 
" 489. Whoever removes, destroys, defaces or adds T:unthpel'ing 

t k • a· k • . •t t b Wl .prO• to any proper y mar , mten mg or nowmg 1 o e party mark 
likely that he may thereby cause injury to any . per.. with inte,nt 

son, shall be punished with imprisonment of either ~~r~use m· 
description for a term which may extend to one year, 
or with tine, or with both.,, 

Trade Descriptions. 

4. (1} The provisions of this Act respecting the Prov;sions 
1 . application of a false trade description to goods or :~~heeaefi~\~ 

respecting goods to which .a false trade description is tion offa1s~ 
applied, shall extend to the application to goods. of any ~f:~ descnp· 
such numerals, words or ,marks, or arrangement or 
combination thereof, whether including a trade mark 
Ol' not, as are or is reasonably calculated to lead 
persons to believe that the goods are the manufacture 
or merchandise of some person other than the person 
whose manufacture or merchandise they really are, 

L ~ 

and 
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. (Trade DeBc'riptions.-Section 5.) 

and to goods having s~ch numerals, wards or markS'., 
or arrangement or combination, applied thereto. 

(2) The provisions of this Act respecting the ap·~ 
plication of a false trade description to goods, or 
respecting goods to which a false trade description is 
applied, shall extend to the application to goods oil 
any. false name or initials of a person, and to goods 
with the false name or initials of a person applied, in 
like manner as if such name or initials were a trade 
description, and for the purpose of this enactment the 
expression false name or initials means as applied to 
any goods any name orinitials-

(a) :not being a. trade mark~ or part of a trad'e­
mark, and 

{b) being identical with, or a,, colourable imitation 
of, the name or initials of a person carrying 
on business in connection with goods of the 
same ·description and not having authorized 
the use of such name or initials. · 

(3) A trade description which denotes or implies 
that there are contained in any goods to which it is 
applied more yards, feet or inches than there are con­
tained therein standard yards, standaid feet er stand­
ard inches is a false trade description. 

5. (1) A person shall be deemed to apply a trade 
description to goods w bo-

(a) applies it to the goods themselves, or 

(b) applies it to any covering label, reel. or other 
thing in or with which the goods a:re sold or 

· are exposed or had in possession for sale or 
any purpose of trade or manufaeture, or 

(c) places, encloses or annexes any goods whicli 
a1·e sold, or are exposed or had in possession 
£or sale or any purpose of trade or manufac·~ 
ture, in, with or to any covering, label, reel 
or other thing to which a tr~de descrivtioiJ. 
has been applied, or 

(d) uses 
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( Tr·ade 1Jeso1'iptions.-Sections 6-7.) 

(d) uses a trade description in any mann'er reason~ 
ably calculated to lead to the belief that the 
goods in connection with which it is used 
are designated or described by that trade de~ 
scription. · 

(2) A trade description Rhall b~ deemed to be ap­
plieq. whether it is woven, impressed or otherwise 
worked into or annexed or affixed to the goods or any 
covering, label, reel or other thing. 

(3) The expression "covering" includes any stop­
per, cask, bottle, vessel, box, cover, capsule, case, frame· 
or wrapper, and the. expression "label'' includes any 
band or ticket. 

6. If a person applies a false trade description to Penalty for 

goods, he shall, su bJ' ect to the provisions of this Act, applying a false trade 
and unless he proves that he acted without intent to description. 
defraud, be punished with imprisonment for a term 
which may extend to three months or with fine which 
may extend to two hundred rupees, and in the case of 
a second or subsequent conviction with imprisonment 
which may extend to one year, or with fine, m· with 
both. · 
. 7. If a person sells, or exposes Ol' has in posses- Pe~alty for 

sion for sale or any purpose of trade or manufacture, :~~~h1cfo:ds 
any goods or things to which a false trade description false trade 
is applied he shall unless he proves- ~escd~tion 

' ' ~ · Is apphed. 
(a) that, having taken all reasonable precautions 

against committing an offence against this 
section, he had at the time of the commis­
sion of the alleged offence no reason to sus­
pect the genuineness of the trade description, 
and 

(b) that, on demand made by or on. behalf of"the 
prosecutor, he gave all the· information in 
his power with respect to the persons from 
whom he obtained such goods or things, or 

(o) that otherwise he had acted innocently, 
~e punished with imprisonment fora tei·m which may 

extend 



c 

26 Merchandise Mm·ks. [ACT IV' 

(Unintentional Oont1•ave1ition of the Law 1·elating to 
Marks and ]JesfJriptions.-Section 8.) 

, extend to three months or with fine which may ex­
tend to two hundred rupees, and in case of a s_econd 
or subsequent conviction with imprisonment which 
may extend to one year, or with fine, or with both. 

. -

Unintentional Contravention of the Law t•elating to 
Marks and Descriptions. 

8. Where a person isaccused under section 482 of 
the Indian PenalCode of using a false trade mark OJ' XLVoflseo. 
property mark by reason of his having applied a mark · 
to any goods, property or ·receptacle in the manner 
mentioned in section 480 or section 481 of that Code, 
as the case may be, or under section 6 of this Act of 
applying to goods any false trade description, or under 
section 485 of the Indian ·Penal Code of making any 
die, plate or other instrument for the purpose of 
counterfeiting a trade mark or property mark, and 
proves....._ 

(a) that in the ordinary course of his business he 
is employed, on behalf of dther persons, to . 
apply trade marks or property marks, or 
trade descriptions, or; as the case may be, to 
make dies, plates or other instruments for 
making, or being used in making, trade marks 
or property marks, and that in the case which· 

- is the subject of the charge he was so em­
ployed and was not interested in the goods or 
other thing by way of profit or commission 

>dependent on the sale thereof, and 
. (b) that he took reasonable precautions against 

committing the offence charged, and 
(c) that he had, u.t the time of the commission of 

the alleged offence, no reason to suspect the 
genuineness of the mark or description, and 

(d) that,. on demand made by or on behalf of the 
prosecuto1', he ga-ve all the information in 
his power with respect to the persons on· 

who§e 
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(Fo1:feaure of Goods.-· Section 9. _ .Amendment of 
the Sea o~fStoms .dot, 1878.-Section 10.) 

whos:e behalf the mark or description was-­
applied, 

he shall be acquitted. 

F01feiture of Goods. 

9. (1) When a person is convicted under section Forfeiturs of 
XL v of 1860. 482 of the Indian Penal Code of using a false trade goods. 

mark, or under section 486 of that Code of selling, or 
exposing or having in possession for sale or any pur-
pose of trade or manufacture, any goods or things 
with a counterfeit trade mark applied thereto, or under 
section 487 or section 488 of that Code of making, or 
making use of, a false mark, or under section 6 or 

/ section 7 of this Act of applying a false trade descrip· 
tion to goods or of selling, or exposing or having in 
possession for sale or any purpose of trade or manufac­
ture, any goods or. things to which a false trade de­
scription is applied, or is acquitted on proof of the 
matter or matters speCified in section 486 of the Indian 
Penal Code or section 7 or section 8 of this Act, the 
Court convicting or acquitting him may direct the 
forfeiture to Her Majesty of all goods and things by 
means of, or in relation to, which the offence has been 
committed or, but for such proof as afoJesaid, would 
have been committed. 

(2) When a forfeiture is directed on a conviction 
and an appeal lies against the conviction, an appeal 
shall lie against the forfeiture also. 

(3) When a forfeiture is directed on an acquittal 
and the goods or things. to which the direction relates 
are of value exceeding fifty rupees, an appeal against 
the forfeiture may be preferred, within thirty days 
from the date of the direction, to the Court to which 
in appealable cases appeals lie from sentences of the 

· Court which directed the forfeiture. 

Amendment of the Sea 01f-stoms Act, 1878. 
10. (1) For clause (d) of section 18 of the Sea Amend.ment 

0 t 
of seotwn 1 S, 

us oms 
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(4mendment of the Sea Oustoms Aot, 1878.-Seo- . 

tion 10.) 

Customs Act, 1878, the following shall be substituted, 
namely:-

·~ 
VIII of 1878. ~ 

"(d) goods having applied thei·eto a counterfeit 
trade mark within the meaning of the 
Indian Penal Code, or a false trade descrip­
tio;n within the meaning of the Indian Mer­
chandise Marks .Act, 1889 : 

XLVoflB60. 

IV of 1889 .. 

" (e) goods made OI' produced beyond the limits of 
the United Kingdom and British India and 

. having applied thereto any name or t:rade 
mark being, or purporting to be, or being a 
colourable imitation of, the name or trade 
mark of any person who is a manufacturer, 
dealer or trader in the United Kingdom Ol' 

in British India unless-
" (i) the name or trade mark is, as to every 

application thereof, accompanied by 
. a definite indication of the goods 

having been made ,or produoed in a 
place beyond the limits of the United 

.. Kingdom and British India, and 
'' (ii) that place and the country in which it 

is situated . are in that indication 
indicated in letters as large and con­
spicuous as any letter in the name 
or trade mark, and in the same 
language and character as the name 
or trade mark." 

(2) To section 18 of the Sea Customs Act, 1878, · 
as amended by sub-section (1), the following shall be 
added, namely :-· · 

'' (J) piece-goods, such as are ·ordinarily sold by 
length or by the piece, which-

" (i) have not conspicuously stamped in 
English numerals on each piece the 
length thereof in standard yards, Ol' 

in standard· yards and a fraction of 
. . such 

/ 
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(Amendmflnt of the Sea Oustoms Act, 1Bi8.-Sec­

tion 1.l.) 

such a yard, according to the real 
length of the pieoe, and 

"(H) have been manufactured beyond the 
limits of India, or, 

" (Hi) having been manufa.ctured within 
those limits have been manufactured 
beyond the limits of British India in 
pr~mises which, if they were in 
British India, would be a factory as 
defined in the Indian Factories Act, 
1881." 

11. 1.'he following shall b .. e added after section 19 Addition of 
a section 

:VIII of 1878. of the Sea Customs Act, 1878, namely- :- after section 

" 1H A. ( 1) Before detaining any such goods as are 19, ~et VI ll 
b . 'fi d • d t• 18 ·t• ofli7S. or may e spem e. 1n or un ,er sec wn or sec wn ·· 

19, as the case may be, or takin~ any further proceed-
ings ""ith a view to the confiscation thereof under this 
Act, the Chief Customs-officer or other officer ap­
pointedby the Local Government in this behalf may 
require the regulations unde'r this section, whether as 
to information, security, conditions or other matters, 
to be complied with and may satisfy himself in ac­
.corclance with those regulations that the goods are 
such as are prohibited to be imported. 

" ( 2) 'l'he Governor General in Council may make · 
regulations, either general or special, respecting the 
detention and confiscation of goods the importation of 
which is prohibited, and the conditions, if any, to be 
fulfi.lled before, such detention and confiscation, and 
may by such regulations determine the information, 
notices and security to be given, andthe evidence re­
quisite for any of the purposes of this section and the 
mode of verification of such evidence. 

"(3) Where there is on any goods a name which i$ 
identical ''dt.h, or a colourable imitation of, the name 
of a place in th~ United Kingdom or British India, 
that name, unless accompanied in equally large and 
~onspicuous letters, and in the same language and 

character, 
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(Stamping of Length of Piece-goods manufactured in 

British India.-Section 12.) 

character~ by the name of the country in which such 
place is situate, shall be treated for the purposes of 
sections 18 and 19 as if it were the name of a place in 
the United Kingdom or British India. 

"{4) Such regulations may apply to all goods the 
importation of which is prohibited by section 18 or 
under section 19, or different regulations·may be made 
respecting different classes of such goods or of offences 
in relation to such goods. , 

"(5) 'l'he regulations may provide for tho inforntant 
.. reimbursing any public officer and tl1e Sec~~t,ary of 

State for India in Council all· expenses and damages 
incurred in respect of any detention made on his in­
formation, and of any proceedings consequent on such 
detention. 

" ( 6) All regulations under this section shall be 
published in the Gazette of India and in the Calcutta, 
lPort St. George, Bombay and Burma Gazettes.'' 

· Stamping of .'Cength of Piece-goods manufactured in 
British India. 

"\ 

Stamping- of 
length of 
piece-goods 
manu faotur­
ed in British 
India. 

· 12. (l) Piece-goods, such as are ordinarily sold by 
length or by the piece, which have been manufactured· 
in premises which are a factory as defined in the \i 
Indian Factories Act, 1881, shall not be removed xv of 1881. 1 
from those premises without having conspicuously 

, __ ... 

stamped in English numerals on each piece the length 
thereof in standard yards, or in standard yaeds and a 
fraction of such a yard, according to the real length 
of the piece. 

(2) If any person removes or attempts to remove 
any such piece.goods from any such premises without 
the length o£ each piece being stamped in the manner 
mentioned in sub-section (1), every such piece,.and 
everything used· for the packing or removal thereof, 
shall be forfeited to Her Majesty, and such person shall 
be punished with fine which ~ay extend to one 
thousand rupeos. 

Supple mental 

\ 
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(Supplemental Provi8ions.-. Sections 13~17.) 

Supplemerdal Provisions. 

13, In the case of goods brought into British India Etidence or 
by sea, e_vidence of the port ~f ship~ent shall, i~ a o~i;J~ i~~­
prosecutwn for an offence agamst th1s Act or sectian gorted !Jy 

V:'III of 1878. 18 of the Sea. Customs Act, 1878, as amended by this sea. 

Act, be prima facie evidence of the place or country 
in which the goods were made or produced. 

14. (1) On any ~uch prosecution as is mentioned Costa of 

in the last foregoing section, or on any prosecution ~~~':~~tl~n. 
for an off~nce against any of the sections of the Indian 

XLVo£1860. Penal Co!le, as amended by this Act, which relate to 
trade, property and other marks, the Court may order 
costs to be paid to the defendant by the prosecutor or 
to the prosecutor by the defendant, having r~gard to 
the information given by and the conduct of the de-
fendant and prosecutor respectively. 

(2) Such costs shall, on application to the Court, 
be recoverable as if they were a fine. 

15. No such prosecution as is mentioned in the last Limitation of 
foregoing section shall be commenced after the ex- prosecution. 

piration of three years next after the commission of 
the offence, or one year after the first discovery there-
of by the prosecutor, whichever expiration. first hap­
pens. 

16. (1) The Governor General in Council may, by Authority of 
notification in the Gazette of India and in local official ~:n?.0\irnor 
Gazettes, i!lsue instruction~ for observance by Criminal Coun~ii t~ 
Courts in giving effect to any of the p. rovisions of this i~sue instruc· 

· hons.as to 
Act. administra-

· (2) Instructions under sub-section (1) may provide, 
among other matters, for, the limits of variation, as 
regards number, quantity, measure, gauge or weig-ht, 
which are to be recognized by Criminal Courts as per· 
missible in the case of any goods. 

tion of this 
Act. 

17. On the sale or in the contract for the. sale of Implied 
any goods to which a trade mark or ma11k or trade :ai~r~fty on 

description has been applied, the seller shall be deemed 1na1·ked 

to ,13'arrant that the mar~ is a genuine mark and not goods. 

counterfeit 



bate of com­
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(Supplemental Provisions.-Section 18. T1·ansitory_ 
Provision.-Seotion 19.) 

counterfeit or falsely used, or that the trade descrip­
tion is not a false trade description within the meaning 
of this Act, unless the contrary is expressed in some 
writing signed by or on behalf of the seller and deli­
vered at the time of the sale or contract to and ac­
cepted by the buyer. 

18. (1) Nothing in this Act shall exempt any per­
son from any suit or other proceeding which might, 
but for anything in this ACt, be brought against him. 

(2) Nothing in this Act shall entitle any person to 
refuse to make a complete discovery or to answer· any 

.question or interrogatory in any suit ot· other proceed­
ing, but such discovery or answer shall not be admis-, 
s~ble in eviclenceagainst such person in any such pro-

. secution as is mentioned in section 14. 
( 3) Nothing in this Act shall be construed so as to 

render liable to any pJosecution or punishment any 
servant of a master resident in British India who in good 
faith acts in obedience to the instructions of such 
master, and, on demand made by or on· behalf· of the· 
prosecutor, has given full information as to his master 

. and as to the instructions·which he has received from 
his master. 

· Transito1·y Provision. 

19. The prohibiti9n of the bring-ing into British 
India of such piece-goods as are described in clause 
(f) of section 18 of the Sea Customs Act, 1878, as 
amended by this Act, shall not take effect till. the 
first clay of August, 1889, and the provisionsof section 
12 shall, as regards piece-goods !llade U:p in bales in a 
factory before the first day of April, 1889, remain in 
abeyance till the first day of July, 1889. 

I 

\. 
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